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COVERAGE FOR MOLESTATION
Holiday Hospitality Franchising, Inc. v.
AMCO Insurance Co.
Indiana Court of Appeals, October 13, 2011
An employee of Holiday Inn molested
R.M.H., a fifteen-year-old guest of the hotel. Holiday
Inn and its parent company, Holiday Hospitality,
were insured by AMCO under the same policy, which
provided for bodily injury and property damage liability coverage, personal and advertising liability coverage, and a duty to defend. The insurance policy provided coverage for bodily injury caused by an occurrence. The duty to defend did not apply to bodily
injury expected or intended by the insured.
Under the policy, the duty to defend also did
not apply to bodily injury arising out of molestation
of any person while “in the care, custody or control of
any insured” or the negligent employment of anyone
who molested any person “in the care, custody or control of any insured.” The policy excluded coverage for
personal and advertising injury arising out of molestation of any person while “in the care, custody or control of any insured” or the negligent employment of
anyone who molested any person “in the care, custody
or control of any insured.”
The policy‟s Liability Conditions applied the
insurance “separately to each insured against whom
claim is made or „suit‟ is brought.” The policy defined
an “occurrence” as “an accident, including continuous or repeated exposure to substantially the same
general harmful conditions.”
The underlying suit involved a claim for negligent hiring, retention, and/or supervising of the employee who molested R.M.H. AMCO filed this declaratory judgment action, asking the court to determine that AMCO‟s policy did not provide coverage to
any of the defendants in the suit. AMCO filed a motion for summary judgment, which the court granted.
The separation of insureds provision of the
policy might allow the finding of an “occurrence” for
Holiday Hospitality even if the employee‟s actions
were not considered an accident. Without a more
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specific provision in the policy, the policy was ambiguous as to whether the negligent hiring, supervision, and/or retention of the employee who molested R.M.H. was an accident. Ambiguities in
insurance policies are strictly construed against
the insurance company. The Court of Appeals
found that, because of the ambiguity, an
“occurrence” had taken place, triggering AMCO‟s
coverage of Holiday Hospitality.
The Indiana Court of Appeals also determined that there was a genuine issue of material
fact as to whether R.M.H. was “in the care, custody, or control” of Holiday Inn or any other insured. In the context of a hotel, “being in the
care, custody, or control of someone” would involve something in addition to the person staying
at the hotel, such as a minor being supervised by
hotel employees. The facts designated by AMCO
in its motion for summary judgment failed to
demonstrate that R.M.H. was in the “care, custody, or control” of Holiday Inn or any other insured. The Court of Appeals reversed the trial
court, finding that summary judgment was inappropriate.
Keypoint: When there are different
events that could constitute an “occurrence” under the policy, e.g., the molestation and the negligent hiring of the employee, the court must determine whether any of those events would be covered under the policy. If the insurance policy
contains a separation of insureds provision, the
court must analyze whether any event could constitute an “occurrence” to any insured.
Beth L. Riga
beth.riga@tyralaw.net
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GENERAL CONTRACTOR LIABILITY
Shawnee Construction and Engineering, Inc. v.
Don Stanley, Jr.
Indiana Court of Appeals, September 9, 2011
While working for Schust, the subcontractor at
a construction site, Stanley fell off a ladder and was seriously injured. Stanley filed a negligence claim against
Shawnee Construction, the general contractor for the
construction site. Shawnee Construction moved for
summary judgment, but the trial court denied it.
Stanley moved for partial summary judgment on the
claim that Shawnee Construction contractually assumed a non-delegable duty of care and was vicariously
liable for his injuries, which the trial court granted.
The Court of Appeals reversed and remanded with instructions to grant Shawnee Construction‟s motion for
summary judgment.
In support of its motion for summary judgment, Shawnee Construction designated the affidavit
of its site manager, who stated he did not hold safety
meetings or distribute safety requirements to subcontractors and their employees. He also did not inspect
the subcontractors or their employees for safety violations. Further, he stated he understood each subcontractor was responsible for its own safety practices.
Moreover, the president of Schust stated in an affidavit
that Schust handled its own safety issues, conducted its
own safety training, and monitored the safety of its employees. Schust also required its employees to conform
to formal safety standards for the proper use of ladders.
Further, the subcontract between Shawnee Construction and Schust stated the subcontractor assumes the
entire responsibility for all injuries resulting from the
performance of the contract.
In ruling on this case, the Court of Appeals
cited to the general legal principle that an employer
does not have a duty to supervise the work of an independent contractor to ensure a safe workplace, and
therefore is not liable for an independent contractor‟s
negligence. And while the trial court found one of the
exceptions to this rule applied, i.e. where one party is by
law or contract charged with performing a specific duty,
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the Court of Appeals concluded there was no contractual language demonstrating a duty upon
Shawnee Construction to ensure the safety of all
persons providing services. Therefore, the Court
found that because Shawnee Construction did not
contractually assume a duty to Stanley, the trial
court erred in granting Stanley‟s motion for partial
summary judgment and denying Shawnee Construction‟s motion for summary judgment.
Keypoint: Generally speaking, a general
contractor will not be responsible for injuries sustained by employees of an independent contractor
unless there is contractual language that specifically
establishes a duty to ensure a safe workplace for everyone.
Jerry M. Padgett
jerry.padgett@tyralaw.net

MED MAL: IS THE CAP
CONSTITUTIONAL?
Timothy Plank v. Community Hospitals of Indiana, Inc.
Indiana Court of Appeals, October 25, 2011
Plank‟s wife died, and he filed a complaint
against Community Hospital alleging medical malpractice. The jury found in favor of Plank, and
awarded him $8.5 million in damages. Community
Hospital moved to reduce the verdict to conform
with the statutory cap of $1.25 million under the
Indiana Medical Malpractice Act (“the MMA”).
Plank objected and requested the trial court conduct an evidentiary hearing as to whether the
MMA‟s cap on damages is unconstitutional. Community Hospital argued Plank waived his objection
to the reduction of the damages amount because he
did not state his objection at the time Community
Hospital orally moved for the reduction shortly after the verdict was delivered (Plank‟s objection
came in the form of a written objection filed eight
days after the trial concluded).
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After some post-trial briefing, the trial court overruled Plank‟s request for the hearing, and entered judgment in the amount of $1.25 million. However, the
Court of Appeals found Plank is entitled to an evidentiary hearing on his contention that the assumptions
about the medical community and its liability insurance,
on which the MMA justified the caps, were still valid.
The Court remanded for further proceedings.
The Court of Appeals first addressed a thirty
year old Indiana Supreme Court decision finding the
statutory caps on medical malpractice awards were constitutional. However, the Court noted that the Indiana
Supreme Court has stated in other decisions that a
change in circumstances may justify reconsideration of a
prior determination of constitutionality. As such, the
Court concluded Plank should be entitled to an evidentiary hearing, but stopped short of addressing the constitutionality of the MMA itself.
Keypoint: Clearly, a finding that the cap on
damages for medical malpractice cases is unconstitutional would have a drastic effect on health care law in
Indiana. The practical effect of such a ruling would also
likely lead to higher health care costs due to the potential of large jury verdicts. Further, Indiana may become
less attractive to skilled health care providers who would
no longer be protected from similar types of verdicts.
Community Hospital is petitioning the Indiana
Supreme Court to accept this case. However, the only
decision the Indiana Supreme Court would likely decide
would be whether Plank should be able to challenge the
constitutionality of the cap on damages at an evidentiary
hearing, and not ruling on the actual constitutionality of
the cap at that time.
Jerry M. Padgett
jerry.padgett@tyralaw.net
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PROPERTY COVERAGE:
APPLICATION MISREPRESENTATIONS
Michael Dodd, et ux. v. American Family Mut. Ins. Co.
Indiana Court of Appeals, November 3, 2011
In 1998, while Michael and Katherine were
living together in Katherine‟s house but before they
were married, Katherine‟s house was destroyed by
fire. Her homeowner‟s carrier reimbursed her for
the loss, but did not renew her policy. They rebuilt
the home on the same site. A few months after the
fire, Michael applied for homeowner‟s insurance
with American Family. He indicated on the application that he had not “had any past/current losses
at any locations.” He indicated that his “girlfriend/
fiancé,” Katherine, would live in the house. American Family issued the policy.
Michael and Katherine married in 2000.
They regularly renewed the American Family homeowner‟s policy. In 2003, their garage and its contents were destroyed by fire. In the course of the
investigation, when American Family learned of the
1998 fire, they denied the claim, and therefore denied the Dodds‟ claim for the loss of the garage,
and informed the Dodds their policy would not be
renewed.
The Dodds sued American Family, alleging
breach of contract and intentional infliction of
emotional distress. The trial court granted American Family‟s motion for summary judgment on the
grounds of Michael‟s material misrepresentations in
the insurance application. Only after the Dodds
initiated their appeal from the summary judgment
did American Family tender a return of the Dodds‟
insurance premiums.
On appeal, the Dodds conceded that Michael had made material misrepresentations on the
application. However, the Dodds argued that the
misrepresentations merely rendered the policy voidable at American Family‟s option, which American
Family did not exercise, particularly by not returning the Dodds‟ premiums. American Family argued
that the policy was void from the outset, so it was
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not obligated to return the premiums; and in any
event, it eventually tendered the premiums to the
trial court.
The Court of Appeals agreed with the
Dodds. The policy was subject to full recission, and
the policy was voidable at American Family‟s option
rather than void at the outset. Among other things,
the Court pointed to the language in the policy that
American Family “may void this policy if the statements you have given us are false and we have relied on them.” American Family pointed to another clause that voids the policy in the event of
fraud, but the Court held that this provision did
not specify fraud in the application, and therefore
the first provision applies.
Therefore, American Family was obligated
to return the premiums within a reasonable time or
it must use all reasonable efforts to make such return. Failure to return the premiums invalidates an
insurer‟s attempt to rescind an insurance policy. In
this case, American Family did not tender the premiums until more than seven years after the fire,
and more than six years after the Dodds filed suit.
The trial court record was not clear whether American family offered to return the premiums directly
to the Dodds. The Court therefore found there
were fact questions precluding summary judgment.
Turning to the grant of summary judgment
for the punitive damages for intentional infliction
of emotional distress claim, the Court noted that in
oral argument, the Dodds‟ attorney waived any
claim for punitive damages, which was binding on
the Dodds.
Keypoint: When an investigation into a
first-party property claim reveals a material misrepresentation in the application, the carrier needs to
promptly determine whether it wants to void the
policy. If the carrier decides to do so, it needs to
promptly refund the premiums that had been paid
on the policy to effectuate the voiding of the policy.
The carrier should also carefully consider,
in deciding whether to void the policy, whether the
misrepresentations in the application are
“material.” In the Dodd case, the Dodds conceded
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that Michael had made material misrepresentations.
However, if the misrepresentation did not affect a
decision about underwriting the risk or the terms of
the policy (including the premium to be charged), it
may not be material.
Kevin C. Tyra
kevin.tyra@tyralaw.net

UIM COVERAGE SET-OFFS
Kerwin Masten, et ux. v. AMCO Insurance Co.
Indiana Court of Appeals, August 24, 2011
Kerwin Masten was driving behind Herbert
Allison when Allison stopped abruptly. Masten was
able to stop in time, but behind him, Robinson‟s
car hit Hanson‟s car, which in turn hit Masten‟s
car, injuring Masten.
Masten had underinsured motorist coverage
with AMCO in the amount of $100,000 per person
and $300,000 per accident. Allison was uninsured.
Hanson had $100,000 in liability coverage and
Robinson had $25,000 in liability coverage. The
Mastens filed suit and eventually settled with Hanson for his $100,000 limits.
AMCO filed a motion for summary judgment, arguing that Hanson‟s settlement equal to
AMCO‟s coverage under its UIM policy precluded
any recovery under the policy, which provided that
AMCO‟s “liability shall be reduced by all sums paid
because of the „bodily injury‟ . . . by or on behalf of
persons or organizations who may be legally responsible.” The trial court agreed and entered summary
judgment for AMCO. Masten then settled with
Robinson for his $25,000 policy limits.
The Court of Appeals reversed, holding that
the AMCO UIM policy language does not allow a
set-off for payments from Hanson‟s liability carrier,
whose limits are equal to the AMCO UIM limits,
because where the liability limits are equal to the
UIM limits, the tortfeasor was not driving an
“underinsured vehicle.”
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Keypoint: Subject to correction by the Indiana
Supreme Court, this decision creates the anomaly that
if, for example, Hanson‟s carrier had paid Masten
$75,000 liability limits, AMCO‟s UIM exposure would
be only $25,000. But because Hanson‟s liability limits
were equal to the AMCO UIM limits, AMCO is liable
for up to $100,000 in UIM exposure to Masten. This,
of course, is not the public policy behind the Indiana
Uninsured/Underinsured Motorist Act. Rather, the
Act was intended to create a UM/UIM system to provide a specified minimum of benefits for the motorist in
the event he or she is in an accident with an uninsured
or underinsured motorist. The expectation when purchasing $100,000 in UM/UIM coverage, therefore, is
that the insured can expect to recover a total of up to
$100,000 from some combination of the tortfeasor‟s
liability insurance and his UM or UIM coverage
(depending on the amount of his damages), but no more
under the UM/UIM coverage.
One fallacy in the Court‟s opinion is that while
it says that the AMCO policy provides no set-off for payments by Hanson‟s liability carrier because the liability
limits equal the AMCO UIM limits and therefore Hanson was not “underinsured,” it overlooks the fact that if
Hanson was not “underinsured,” AMCO‟s UIM coverage is not triggered whatsoever in the first place.
Kevin C. Tyra
kevin.tyra@tyralaw.net
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UNINSURED PAYOR‟S RIGHT TO
REASONABLE MEDICAL CHARGES
Abby Allen, et al. v. Clarian Health Partners, Inc.
Indiana Court of Appeals, October 12, 2011
Abby Allen and Walter Moore both received medical treatment at Clarian North Medical
Center. Neither had private medical insurance or
government-issued medical insurance. Both signed
Clarian‟s standard contract prior to treatment, in
which they agreed to pay their account following
treatment. The contract did not specify a price or
fee schedule for the services that were to be provided. Clarian billed Allen and Moore in accordance with its “chargemaster” rates. Patients with
private insurance or government-issued insurance
would have been charged less than the chargemaster rates. Allen and Moore filed for declaratory
judgment against Clarian on behalf of themselves
and a putative class of uninsured recipients of
Clarian‟s services, alleging that the chargemaster
rates billed by Clarian were unreasonable and unenforceable.
A reasonable charge is implied in a contract
where no charge is specified. As the Indiana Supreme Court held in Stanley v. Walker, “The proper
measure of medical expenses in Indiana is the reasonable value of such expenses.” This may be the
full, undiscounted rate, the discounted rate charged
to a private or governmental insurer, or some
amount in between. The contracts signed by Allen
and Moore contained no pricing provision. The
court found it would be absurd to hold that Allen
and Moore agreed to pay whatever amount Clarian
charged.
The Indiana Declaratory Judgments Act allows Allen and Moore to ask the court to construe
the contracts to determine their legal right to pay
only a reasonable fee and whether Clarian charged
them a reasonable fee. Allen and Moore need not
pay a partial fee to Clarian and wait for Clarian to
sue them on the balance. Instead, they can file for
declaratory judgment to obtain a “more expeditious
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and economical determination of the entire controversy.” Courts may determine a reasonable charge when
a contract lacks a definite provision for payment, even in
an area as complex as medical billing.
Keypoint:
When a contract for medical services fails to specify a charge or refer to a fee schedule,
Indiana law implies a reasonable charge. The proper
measure of medical expenses in Indiana is the reasonable value of such expenses. This decision may bring on
significant changes to the nearly-universal practice of
charging uninsured patients a higher fee schedule than
medical insurance carriers and government-issued medical insurance pay.
Beth L. Riga
beth.riga@tyralaw.net

WORKER‟S COMP: PALLIATIVE CARE
Randall Perkins v. Jayco, Inc.
Indiana Court of Appeals, November 4, 2011
Perkins sustained a work-related injury when
1000 pounds of laminated panels fell on him. Eventually, Perkins sought future medical treatment. The parties stipulated before the Board that Perkins reached
maximum medical improvement (“MMI”) in 2004. Perkins sought palliative care in the form of an occasional
epidural steroid injection, although such treatments
would not affect Perkins‟ level of impairment, and several doctors who evaluated Perkins disagreed that there
was any benefit from the injections. The hearing member, then the Full Board, denied Perkins‟ requests for
this palliative care.
The Court of Appeals affirmed the denial by the
Board. The Court noted that “prospective noncurative
relief to limit or reduce the amount and extent of impairment,” including the extent of the worker‟s pain, is
allowed under the Worker‟s Compensation Act, Section
22-3-3-4. The right to such care continues past the point
at which the worker reached MMI (that is, the point at
which the worker reached his maximum healing potential). Therefore, the Court disagreed with the Board to
the extent the Board had held Perkins was not entitled
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to palliative care after a determination of MMI.
However, the Court affirmed the denial of
benefits because there was sufficient evidence to
support the Board‟s additional determination that
the condition that the palliative care would treat
was not causally related to Perkins‟ work-related accident.
Keypoint: This decision reiterates two
points for the worker‟s comp claim professional to
keep in mind. First, in some instances, benefits
may extend beyond MMI. Second, always consider
whether the benefit sought is causally related to the
work-related injury.
Kevin C. Tyra
kevin.tyra@tyralaw.net

The Old Oaken Bucket Game
On November 26, Purdue University
and Indiana University played for The Old
Oaken Bucket in the 114th edition of their
football rivalry. Pictured in attendance at
IU‟s Memorial Stadium are Adam Tyra
(Purdue 2008 and 2010), Amy Tyra (Indiana
2007), her sister Kristin Heustis (Purdue
2013), Kevin Tyra (Purdue
1978) and Jan Tyra
(Purdue 1979).
Purdue won the
Bucket this year by a score
of 33-25.
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